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Matter  :  Notification of Electricity (First Amendment) Rules, 2023 (“First Amendment 

Rules, 2023”) and Electricity (Third Amendment) Rules, 2023 (“Third Amend-

ment Rules, 2023”), and implication on captive power arrangement 

Applicable 

provisions 

of law 

:     Electricity Act, 2003; Electricity Rules, 2005; Electricity (Amendment) Rules, 2023; 

Electricity (Third Amendment) Rules, 2023 

 

Amendment and analysis 

 Ministry of Power (“MoP”) had notified the First Amendment Rules, 2023 amending the 

Electricity Rules, 2005 (“Rules, 2005”). In light of some confusions with respect to the cap-

tive arrangement pursuant to the First Amendment Rules, 2023, MoP has notified Third 

Amendment Rules, 2023 to bring in further clarity on the issues involved. In the present 

note, we have analysed the impact of the amendments to the limited issue of impact on 

captive arrangement.  
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The following table summarizes the amendments notified vide the Rules: 

Rules, 2005  First Amendment Rules, 2023  Third Amendment Rules, 2023  

3. Requirements of Captive Gener-

ating Plant.-  

(1) No power plant shall qualify as a 

‘captive generating plant’ under 

section 9 read with clause (8) of 

section 2 of the Act unless-  

(a) in case of a power plant –  

(i) not less than twenty six percent 

of the ownership is held by the 

captive user(s), and  

 

 

 

 

 

(ii) not less than fifty one percent of 

the aggregate electricity generated 

in such plant, determined on an 

annual basis, is consumed for the 

captive use: Provided that in case of 

power plant set up by registered 

cooperative society, the conditions 

mentioned under paragraphs at (i) 

and (ii) above shall be satisfied col-

lectively by the members of the 

cooperative society: 

3. Requirements of Captive 

Generating Plant.-  

(1) No power plant shall qualify 

as a ‘captive generating plant’ 

under section 9 read with 

clause (8) of section 2 of the 

Act unless- 

(a) in case of a power plant - 

(i) not less than twenty-six per 

cent of the ownership is held by 

the captive user: 

Provided that if the Captive 

Generating Plant is set up by an 

affiliate company, not less than 

fifty-one per cent of the owner-

ship, is held by the captive user, 

in that affiliate company; and 

(ii) not less than fifty one per-

cent of the aggregate electricity 

generated in such plant, deter-

mined on an annual basis, is 

consumed for the captive use: 

Provided that in case of power 

plant set up by registered coop-

erative society, the conditions 

mentioned under paragraphs at 

(i) and (ii) above shall be satis-

fied collectively by the mem-

bers of the cooperative society: 

3. Requirements of Captive 

Generating Plant.- 

(1) No power plant shall qualify 

as a ‘captive generating plant’ 

under section 9 read with 

clause (8) of section 2 of the 

Act unless- 

(a) in case of a power plant - 

(i) not less than twenty-six per 

cent of the ownership is held by 

the captive user(s); and  

Provided that if the Captive 

Generating Plant is set up by an 

affiliate company, not less than 

fifty-one per cent of the owner-

ship, is held by the captive user, 

in that affiliate company; and 

(ii) not less than fifty one per-

cent of the aggregate electricity 

generated in such plant, deter-

mined on an annual basis, is 

consumed for the captive use: 

Provided that in case of power 

plant set up by registered coop-

erative society, the conditions 

mentioned under paragraphs at 

(i) and (ii) above shall be satis-

fied collectively by the mem-

bers of the cooperative society: 
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Provided further that in case of 

association of persons, the 

captive user(s) shall hold not 

less than twenty six percent of 

the ownership of the plant in 

aggregate and such captive 

user(s) shall consume not less 

than fifty one percent of the 

electricity generated, deter-

mined on an annual basis, in 

proportion to their shares in 

ownership of the power plant 

within a variation not exceed-

ing ten percent; 

Provided further that in case of 

association of persons, the 

captive user(s) shall hold not 

less than twenty six percent of 

the ownership of the plant in 

aggregate and such captive 

user(s) shall consume not less 

than fifty one percent of the 

electricity generated, deter-

mined on an annual basis, in 

proportion to their shares in 

ownership of the power plant 

within a variation not exceed-

ing ten percent;  

Provided further that in case of 

association of persons, the 

captive user(s) shall hold not 

less than twenty six percent of 

the ownership of the plant in 

aggregate and such captive 

user(s) shall consume not less 

than fifty one percent of the 

electricity generated, deter-

mined on an annual basis, in 

proportion to their shares in 

ownership of the power plant 

within a variation not exceed-

ing ten percent;  

(2) It shall be the obligation of 

the captive users to ensure 

that the consumption by the 

Captive Users at the percent-

ages mentioned in sub-clauses 

(a) and (b) of sub-rule (1) 

above is maintained and in 

case the minimum percentage 

of captive use is not complied 

with in any year, the entire 

electricity generated shall be 

treated as if it is a supply of 

electricity by a generating 

company.  

(2) It shall be the obligation of 

the captive users to ensure 

that the consumption by the 

Captive Users at the percent-

ages mentioned in sub- clauses 

(a) and (b) of sub-rule (1) 

above is maintained and in 

case the minimum percentage 

of captive use is not complied 

with in any year, the entire 

electricity generated shall be 

treated as if it is a supply of 

electricity by a generating com-

pany. 

(2) It shall be the obligation of 

the captive users to ensure 

that the consumption by the 

Captive Users at the percent-

ages mentioned in sub-clauses 

(a) and (b) of sub-rule (1) 

above is maintained and in 

case the minimum percentage 

of captive use is not complied 

with in any year, the entire 

electricity generated shall be 

treated as if it is a supply of 

electricity by a generating 

company. 
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Explanation.- (1) For the 

purpose of this rule.- 

a. “Annual Basis” shall be 

determined based on a fi-

nancial year; 

b. “Captive User” shall mean 

the end user of the electrici-

ty generated in a Captive 

Generating Plant and the 

term “Captive Use” shall be 

construed accordingly; 

Explanation.- (1) For the 

purpose of this rule.- 

a. “Annual Basis” shall be 

determined based on a fi-

nancial year; 

b. “captive user” shall mean 

the end user of the electrici-

ty generated in a Captive 

Generating Plant and the 

term “captive use” shall be 

construed accordingly: 

Provided that the consump-

tion of electricity by the 

captive user may be either 

directly or through Energy 

Storage System: 

Provided further that the 

consumption by a subsidiary 

company, as defined in 

clause (87) of section 2 of 

the Companies Act, 2013 (18 

of 2013), of a company 

which is an existing captive 

user shall also be admissible 

as captive consumption by 

the captive user.              

 

 

 

 

Explanation.- (1) For the 

purpose of this rule.- 

a. “Annual Basis” shall be 

determined based on a fi-

nancial year; 

b. “captive user” shall mean 

the end user of the electrici-

ty generated in a Captive 

Generating Plant and the 

term “captive use” shall be 

construed accordingly: 

Provided that the consump-

tion of electricity by the 

captive user may be either 

directly or through Energy 

Storage System: 

Provided further that the 

consumption by a subsidiary 

company as defined in 

clause (87) of section 2 of 

the Companies Act, 2013 (18 

of 2013) or the holding com-

pany as defined in clause 

(46) of section 2 of the Com-

panies Act, 2013 (18 of 

2013), of a company which is 

a captive user, shall also be 

admissible as captive con-

sumption by the captive 

user. 
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c. “Ownership” in relation 

to a generating station or 

power plant set up by a 

company or any other body 

corporate shall mean the 

equity share capital with 

voting rights. In other cases 

ownership shall mean pro-

prietary interest and con-

trol over the generating 

station or power plant;  

d. “Special Purpose Vehi-

cle” shall mean a legal enti-

ty owning, operating and 

maintaining a generating 

station and with no other 

business or activity to be 

engaged in by the legal 

entity.  

 

 

 c. “Ownership” in relation 

to a generating station or 

power plant set up by a 

company or any other body 

corporate shall mean the 

equity share capital with 

voting rights. In other cases 

ownership shall mean pro-

prietary interest and con-

trol over the generating 

station or power plant;  

d. “Special Purpose Vehicle” 

shall mean a legal entity 

owning, operating and 

maintaining a generating 

station and with no other 

business or activity to be 

engaged in by the legal 

entity.  

 c. “Ownership” in relation 

to a generating station or 

power plant set up by a 

company or any other body 

corporate shall mean the 

equity share capital with 

voting rights. In other cases 

ownership shall mean pro-

prietary interest and con-

trol over the generating 

station or power plant;  

d. “Special Purpose Vehi-

cle” shall mean a legal enti-

ty owning, operating and 

maintaining a generating 

station and with no other 

business or activity to be 

engaged in by the legal 

entity. 

(3) The captive status of 

such generating plants, 

where captive generating 

plant and its captive user (s) 

are located in more than 

one state, shall be verified 

by the Central Electricity 

Authority as per the proce-

dure issued by the Authori-

ty with the approval of the 

Central Government.  
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The Third Amendment Rules, 2023 have allowed for the consumption of subsidiary and holding com-

pany of the captive user to be admissible as if consumed by the captive user itself for the purpose of 

fulfilment of requirements of Rule 3 of Rules, 2005. This shall be applicable from the date of notifica-

tion of the Third Amendment Rules, 2023 i.e., September 01, 2023.  

 

   September 04, 2023 
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For any help or assistance please email us on contact@eternitylegal.com or visit us on             
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A. Vide the First Amendment Rules, 2023 a requirement when a captive power plant is being set up by 

an affiliate had been carved out, which has been deleted vide Third Amendment Rules, 2023.  

B. The First Amendment Rules, 2023 read with Third Amendment Rules, 2023 have inserted an expla-

nation for determination of captive status to state that a consumption by subsidiary or holding compa-

ny of company which is a captive user shall also be admissible as captive consumption by that captive 

user. The condition in respect of setting up of a captive plant by an affiliate entity provided in First 

Amendment Rules, 2023 has now been deleted.  

C. Captive user is defined as an end user of electricity. 

D. The Third Amendment Rules, 2023 has also provided for the Central Electricity Authority to deter-

mine the captive status of the generating plants if the generating plant and its captive user (s) are lo-

cated in more than one state. Such determination shall be on the basis of procedure established and 

notified by the Central Electricity Authority with the approval of the Central Government.  

Conclusion 


